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FILE: B-192485 DATE: lovcmber 17, 1978

MATTER DF: Mr, George R, Beecherl

DIGEST: Employee of FFederal Government, reduced
in grade due to a reduction in force (RIT)
effective July 1, 1973, was entitled
lo 2 years retloined pay and on appeal
1 year later won the right to & higher, but
still reduced grade retroactive to orviginal
RIS date. Due .0 error he continued to be
pafd retained pay beyond the 2-year period,
and on request jor waiver under 5 U, S, C.
5504 disclaimed fault on basis that he was
not advised of retained pay termination date,
yet admits knowledge of the 2-year cntitle-
ment period, Waiver is denied since the
Standard Form 50's issued to him in counce-
tion with RI¥F and the correction thereef
specifically referred to the July ), 1973
inception date and he therefore should have
known its termination datc.

This action is in response to » letter daied Junec 12, 1978, from
Mr. George R, Beecherl, an employee o: the National Aeronautics
and Space Administration, requestmg that this Offien revicew and
reconsicder our Clnims Division's denial of waiver of the claim of
th> Uniied States against him in the amount of §$543. 20, represecnting
overpayment of compensatien incident to his exrployment and 1educ-
tion in force affccting that employment.

The r:ccord in Mr. Beccherl's case shows that as a resu]t of a
reduction in force he was changed from grade GS5-12, step 7,
to grade GS-9, step 10, effectlive July 1, 1973, It is repomed that
the employee was cntitled to retained pay for a period-»f 4 years
] incident to this reduction in force. The employec appe-led Lhul
reduction in forc~ with the Civil Service Commission,

Belore his appeal had been decided he was furthier reduced (o
grade GS-6, step-19, duc Lo another reduction in force, A ne
period of saved pay begen al the time of the second reducticn in
force,

On August 16, 1974, the Civil Service Commission J\ppr"‘lq Heview
Borvd found, in cffeci, that the reduction to GS-9 was improper and
[ vni

F}/'

[t s EE T

JO U

L



B-192485

that the reduction should only be .0 the GS-11 position level, The
reduction to grade GS-11 was 19 be made retroactive to the-orginial
reduction-in-forece date, July 1, 1973. By Standard Form 50, dated
September 3, 1974, the original reduction in force was corrected
to show that hee was reduced from grade GS5-12, siep 7, to GS-1l,
step 19, with entitlement to retained pay at the GS-12 level [rom
that earlier date, The furiher reduction in force was cancelled,
Thus, he was entitled to continue to reccive that retained pay until
June 30, 1975, the completlion date of the 2-year peried alter his
initial reduction in force. However, due to adminisirative error,
the employce's rclained pay was not timely terminated. It continued
to be paid unlil October 11, 1875, when the error was discovered
and which resulted in a salary cverpayment of $574, 24,

The basis for waiver denial by cur Claims Division was that since
the eflective date of the action, which reduced his grade and uson
which his retained pay raie period wus predicated, had occurred elfec-
tive July 1, 1973, then in July 1975 ke should have been sufficicntly
aware of retained pay termination to put him on the notice to question
the continued receipt of pay at the higher level,

The employee contends thatl although he was aware of the 2-year
limitation on retained pay he did not know whin his entitlc.aent expired
since thal date was not indicated on any of the Standard Form 50's
veceived by him.

Section 5584 of title 5, United Stales Code, authorizes waiver
of erroneous payment ol pay and allowances to Government employees.
However, subscction 5584(b) limiting that authorily, provides in
periinent part:

"{b) the Comptroller General or the head of the
agency * % % may not excrcise his authority under
this seclion {o waive any claim--

'{1) if, in his opinion, there cxists, in connection
with the claim an indicalion of # * % faultl * ¥ = on the
1

The word 'Tault”" as used in the foregoing has been interpreted
as including something moie than a proven overl act or omission
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by an employee. I‘ault is considered to exist if in the light of all
the facts il is determined that an employce exercising rcasonable
diligence should have known that an error existed and taken action
io have it corrected. The standard employed by this Office is to
determine whether a reasonable person should have been aware that
ie was receiving payment in excess of his proper entitlements.

The employee admils krowing that the permitted period for
retained pay was 2 ycars, While nonc of the Standard Form 50's
issued in his case showed a termination date for retuined pay, it
is noted thal the, did show the inception date of his grade reduction,
The Standard Form 50, dated Junc 28, 1973, showed a gradc reduc-
tion effective date of July 1, 1973, for refained pay purpoeses, The
corrected Standard Form 50, issued retroactively in compliance

" with the Appeals Review Board action, alsu referred to July 1,

1073, as the incception dale for the corrected reduct.on in force
and another Standard IForm 50 issued that day cancelled the reduc-
tion in force tc grade GS-6, WNr., Beecherl was allowced backpay
incident to the cancelled reduction in force to grade GS-6.

Based on the foregoing, it is our view that Mr, Bcecherl should
have known that his retained pay entitlement would terminatle on
June 30, 1975, and nct at a later date. Accordingly, the action
by our Claims Division denying this elaim is sustained.
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